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S8UMMARY

In its reply comments, Southwestern Bell Mobile Systems, Inc.
("SBMS") again urges the Commission not to overlook the
Congressional goal of regulatory symmetry by distinguishing among
providers of commercial mobile radio service ("CMRS") solely on the
basis of size. Regulatory parity must be maintained in order to
avoid distortion of the CMRS market, creation of a confusing
regulatory framework, and impediment of free competition.

The record in this proceeding supports a Commission
determination that it should undertake minimal regulation of CMRS.
In particular, in addition to the issues addressed by SBMS in its
initial comments, the record supports a Commission determination
(a) that Commission should not exempt a subclass of CMRS providers
from Title II regulation on the basis of size, and (b) the
Commission should forbear from applying the Telephone Operator

Consumer Services Improvement Act to CMRS providers.
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To the Federal Communications Commission:

Southwestern Bell Mobile Systems, Inc. ("SBMS") submits these
reply comments in response to the Commission's NPRM in the above-
referenced proceeding. The Commission should strive for regulatory
symmetry and not treat CMRS providers differently based on size.
Moreover, the record in this proceeding plainly demonstrates that
the Commission should forbear from regulation of all CMRS providers
under the Telephone Operator Consumer Services Improvement Act, 37
U.S.C. § 226 ("TOCSIA").

I. The Commission should not create regulatory distinctions among
CMRS providers on the basis of sigze.

As discussed in SBMS' initial comments, the Commission should
not create subclasses of providers of CMRS and discriminate among
those subclasses for purposes of enforcing Title II of the
Communications Act ("Title II"). The Commission should be
demonstrating and implementing its commitment to regulatory

symmetry, Congress' goal in enacting the Omnibus Budget and



Reconciliation Act of 1993 (the "Budget Act").! It would frustrate
that goal for the Commission to embark on a course of preferential
regulatory treatment for "small" carriers.

The vast majority of commenters sought limited regulation, at
least as to certain Title II provisions, by the Commission.
However, even those commenters who sought less regulation for
"small" CMRS providers’ did not point to any actions on the part of
"large" CMRS providers that renders it necessary for the Commission
to regulate "large" carriers but not "small" carriers. Rather,
they sought to explain why carriers such as themselves should
allegedly be exempt.

As SBMS and others have urged,’ the Commission should not
abandon the goal of regulatory symmetry it so recently sought to
implement. As noted by Bell Atlantic, the legislative history of
the Budget Act "nowhere indicates that Congress contemplated any
distinction based on the carrier's gjize." Comments of Bell
Atlantic at 3. Furthermore, by imposing a system of regulatory
disparity, the Commission would be creating a system of immense

complexity. Deciding when a carrier is "large" enough to be

! Codified at 47 U.S.C. §§ 303(n), 332.

2 See, e.dqg., Comments of the American Mobile
Telecommunications Association ("AMTA"), E. F. Johnson Co.,
National Association of Business and Educational Radio, 1Inc.
("NABER"), and the Utilities Telecommunications Council.

3 See Comments of ALLTEL Mobile Communications,
Inc. ("ALLTEL"), Bell Atlantic Mobile Systems, Inc. ("Bell
Atlantic"), BellSouth, Cellular Telecommunications Industry
Association ("CTIA"), GTE Service Corporation ("GTE"), McCaw
Cellular Communications, Inc., NYNEX Corporation, and Pacific Bell
and Nevada Bell.



subject to Title II regulation would'be a time-consuming task, and
policing of compliance under such a regulatory framework would be
even more difficult.

In short, Commission should not implement a regulatory scheme
favoring certain carriers over others on the basis of size.
Congress has sought a system of regulatory symmetry, and the
Commission should not embark dan a path contrary to that
Congressional goal.

II. The Commission should forbear from applying the Telephone

Operator Consumer Services Improvement Act to CMRS providers.

The record in this proceeding overwhelmingly supports
Commission forbearance from applying TOCSIA to CMRS providers. As
indicated in SBMS' initial comments, forbearance from application
of TOCSIA meets the three part test in Section 332 for forbearance.

Application of TOCSIA is not necessary to assure just,
reasonable, and nondiscriminatory rates or to protect consumers,
and forbearance is consistent with the public interest. See 47
U.S.C. § 332(c)(1)(A). No party to this proceeding has produced
evidence that CMRS providers have undertaken the types of abusive
practices cited by Congress in enacting TOCSIA. Indeed, as noted
by GTE, mobile public phone service providers "actively seek to
stimulate return business" and thus "have strong incentives to
educate customers regarding their rates and service offerings...."
Comments of GTE at 6.

Furthermore, applying TOCSIA requirements to CMRS would be

unreasonably expensive and technically difficult. Under the



Commission's TQCSIA Declaratory Ruling,' cellular carriers that

connect calls from mobile public phones to the public switched
network would automatically be considered operator service
providers ("OSPs"). For example, the underlying carrier would
unwittingly become an OSP any time that a rental car equipped with
a mobile phone in use travelled into its service area. Thus, in
order to comply with TOCSIA, every CMRS provider would have to
undergo the expense and effort of acquiring and/or configuring
switches and software to brand roamer calls. GTE has estimated the
cost of compliance for the cellular industry alone at more than
twenty million dollars.® This does not include the costs of
complying with the tariff obligations of the Act.

Moreover, the underlying CMRS carrier could not comply with
TOCSIA by providing meaningful rate information to the consumer,
because it would have no knowledge of the rates charged by the
provider of the mobile public phone. In fact, the Commission has
cited no problems with lack of customer awareness as to mobile
public phone rates, and provision of such information by the
underlying carrier is not necessary because, as noted by GTE,
"mobile public phone service providers have strong incentives to

educate customers regarding their rates and service offerings...."¢

 In the Matter of Petition for a Declaratory Ruling that GTE
Airfone, GTE Railfone, and GTE Mobilnet Are Not Subject to the
Telephone Operator Consumer Services Improvement Act of 1991, File
No. MSD-92-14, Adopted August 18, 1993, 8 FCC Rcd 6171 (1993),
Petition for Reconsideration Pending.

> comments of GTE at 7.

¢ comments of GTE at 6.



As noted by ALLTEL, "[t]lhere is simply no problem to fix or
public interest to be served by the imposition of TOCSIA
requirements on any CMRS provider."’  Accordingly, the Commission

should forbear from applying TOCSIA to all CMRS providers.

IVv. CONCLUSION

Congress made plain its intent under the Budget Act -- that
the Commission should implement a system of regulatory symmetry,
treating CMRS providers alike. There is no basis for the
Commission to depart from that course by according preferential
regulatory treatment to certain carriers on the basis of size.
Rather, the Commission should implement a uniform regulatory
environment that will foster increased competition through
application of minimal regulation.
Dated: July 12, 1994

Respectfully submitted,
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INC.
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7 Comments of ALLTEL at 3.
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